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　Introduction：
　The　United　Nations　Resolution　on　the　death　penalty（International　Convenant　on　Civil
and　Political　Rights（ICCPR），　Second　Optional　Protocol）came　into　effect　on　the　llth　of
July，1991．　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　・
　At　the　United　Na七ions　General　Assembly　on　the　15th　of　December　1990，　Japan，　along
with　the　United　States　and　China，　had　opposed　the　Abolishment　of　the　Death　Penalty
Resolution　at　its　adoption　stage（The　Soviet　Union　agreed　and　was　making　preparations
for　ratification）．　The　chief　reasons　given　for　Japan’s　opposition　were：
　　　　1．Abolishment　of　the　death　penalty　is　considered　premature
　　　　2．Japanese　public　opinion　is　in　agreement　that　the　death　penalty　should　remain．
　Our　task　is　to　reveal　the　real　reasons　for・Japan’s　failure　to　abolish　the　death　penalty．
1．THE　DEATH　PENALTY：THE　INTERNATIONAI、　SITUATUION
First，　let　us　begin　with　a　look　at　the　whole　question　of　the　death　penalty，　and　its
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abolishment　in　other　co皿tries　arourd　the　world．　According　to　the　latest　information　from
Amnesty　International（March，1992），　a　total　of　48　countries　have　abolished　the　death
penalty　for　all　crimes．　Another　l6　countries，　with　the　execption　of　such　unique　crimes，　as
war　crimes　etc．，　have　abolished　the　death　penalty　for　more　commonplace　crimes．　Yet
another　21　countries，　while　techinically　maintaining　the　death　penalty　in　legal　terms，　have
not　carried　out　the　practice　for　more　than　10　years，　and　as　such　can　be　considered　to　have，
de　facto，　abolished　the　death　penalty．　When　totaled，　we　find　that　85　countries　have，　to　a
degree，　abolished，　while　105　countries　still　maintain　the　death　penalty．　Recently，　there　has
been　a　trend　for，　on　the　average，　one　country　per　year　to　abolish　the　death　penalty　from
apoint　of　law　or　in　relation　to　the　more　commonplace　crimes．　Within　a　few　years，　we　can
expect　the　number　of　countries　that　have　abolished　the　death　penalty　to　have　reached　over
half　of　the　total　number　of　contries　in　the　world．
　　1990saw　Namibia，　Czech　and　slovakia，　Hungary　etc，　in　all　eight　countries　abolish　the
death　penalty．　With　the　exeception　of　Turkey，　all　the　European　countries　have　abolished
the　death　penalty．　While　countries　that　are　on　other　fronts　could　be　considered　to　be
lagging　behind，　among　them，　Sri　Lanka，　abolished　in　1967，　while　the　Phillipines　did
likewise　in　1989．　Hong　Kong　has　not　carried　out　the　death　penalty　for　over　20　years．　If　we
consider　the　position　of　the　other　advanced　nations　of　the　world，　then　we　can　say　that　only
Japan，　Korea　and　certain　parts　of　the　United　States　of　America　still　maintain　the　death
penalty　system．
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　・1－s
　　THE　DEATH　PENAI、TY　IN　THE　USA
　　Even　though，　the　Japanese　government　is　influenced　by　the　United　Nations，　sometimes
it　seems　to　be　merely　following　U　S．’s　lead．　This　can　be　seen　clearly　in　relation　to　the
death　penalty．　Given　this，　we　should　take　a　look　at　the　situation　as　it　is　in　the　United
States．　In　al1，　some　14　states　have　abolished　the　death　penalty，　while　another　16　states　have
abolished　it　in　practice（de　facto）．　In　some　states，　such　as　Michigan，　the　death　penalty　has
been　abolished　for　over　100　years．　Even　in　the　state　of　New　York，　home　to　much　violent
crime，　the　death　penalty　has　been　abolished．
　　In　1972，　The　U　S．　Supreme　Court　found　the　death　penalty　to　be　a“cruel　and　unusuaI
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punishment”and　as　such　in　violation　of　the　U．　S．　Coonstitution（the　Eighth　Ammendment）．
In　addition，　it　was　also　a　violation　of　the“equality　under　the　law”concept　as　laid　down
in　the　Federal　Constitution（the　Fourteenth　Ammendment）．　This　gave　rise　to　the　anit－
constitutionality　of　the　death　penalty　decision（Furman　Decision），　and　558　prisoners　facing
．the　death　penalty　at　the　time　were　accquited．　One　of　chief　reasons　for　finding　the　death
penalty　unconstitutional　was　that　its　application　could　be　considered　as　a　from　of　raciaI
discrimination．　Those　states　that　maintained　the　death　penalty，　in　order　to　circumvent　the
anti－constitutionality　claim，　established　new，　absolute　death　penalty　clauses，　where　the
lee－way　given　to　judges　in　applying　the　death　penalty　was　minimized．　Those　states　thereby
rendered　the　anti－constitutionality　claim　of　the　death　penalty　void．1978　saw　the　revival　of
the　death　penalty（Gregg　Decision）．　When　the　Supreme　Court　stated　that　the　decidion　on
the　death　penalty　was　a　matter　for　each　state．　It　can　be　said　that　this　type　of　situation，
could　really　only　happen　in　the　United　States．　As　a　result，　in　1977，　after　a　break　of　10　years，
the　State　of　Utah　executed　Garry　Gillmore．　On　several　occasions　in　the　past，　there　have
been　attempts　to　revive　the　death　penalty　in　some　states．　For　example，　in　New　York　State，
the　Govenor　used　his　veto　to　block　such　proposals．　However，　such　a　veto　can　be　over－
thrown　by　a　two－thirds　vote　in　the　state　assembly．　Recently，　debate　on　the　issue　has　begun
again．　In　Kansas，　where　the　death　penalty　is　now　abolished，　the　present　govenor　did　hint
at　supporting　it　in　a’recent　election　campaign．　On　election，　he　did，　however，　actually　veto
it．　This　is　best　explained，　perhaps，　by　the　reluctance　of　most　politicians　to　have　their
names　associated　with　such　an　unpleasent　event　as　the　revival　of　the　death　penalty．
　　When　considering　the　death　penalty　system　in　the　United　States，　it　is　important　to
remember　the　historical　and　political　background　of　this　new　country，　founded　by　immi－
grants．　Most　of　the　experts　in　the　field　of　law　consider　that　the　trend　in　the　US　is　toward
abolition．　The　nine　year　period　from　1967　to　1977；saw　no　executions．　This　shows　strong
similarities　to　Europe，　where　there　were　noさ支cutions　in　the　70’s　and　80’s．　Official　abolition
of　the　death　penalty　soon　followed．　However，　when　one　considers　the　extremely　low　rates
of　violent　crime　in　Japan　and　its　firm　economic　growth　patterns　coupled　with　low
un－employment，　one　must　ask　why　the　death　penalty　continues　to　exist　in　Japan？Is　it
simply　due　to　following　the　American　line　or　is　it　simple　apathy　towards　the　abolition　of
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the　death　penality　from　the　World？
　　Japan，s　Standpoint　and　the　United　Nations
　　Of　course，　the　Japanese　Constitution　is　based　on　the　concepts　job　pacifism　and　respect
for　basic　human　rights．　As　set　forth　in　the　preamble，“The　preservation　of　peace　and　the
elimination　forever　of　dictatorship，　slavery，　oppression　and　prejudice　from　our　land，　while
taking　our　honourable　place　among　the　nations　of　the　world”are　its　basic　aims．　These
sentiments　share　much　in　common　with　the　American　Declaration　of　lndependence　and　the
Universal　Declaration　on　Human　Rights．　Although　Japan　may　have　such　a　constitution，
nonetheless，　from　an　international　point　of　view，　it　may　be　considred　no　more　than　a
developing　country．　To　be　specific，　all　we　need　to　do，　is　look　at　the　United　Nations　Humarl
Rights　Committee　meeting　held　in　July　1988　in　Geneva，　Switzerland．　At　that　particular
meeting，　the　death　penalty　was　not　the　only　topic　discussed，　other　human　rights　problems，
such　as　the　Correctional　Institution　Bill　and　Detention　Bill，　were　also　discussed．
　　Ificidentally，　the　meeting　with　the　Commitee　on　Human　Rights，　which　took　place　in　the
same　year，　was　concerned　with　the　Human　Rights　Agreement　that　had　been　agreed　upon
back　in　December　of　1966．　This　agreement　consisted　of　three　parts：（1）Agreement　A．（2）
Agreement　B、（3）First　Optional　ProtocoL
　　Japan　ratified　parts　A　and　B，　but　didn’t　ratify　the　First　Optional　ProtocoL　The　discus－
sion　which　took　place　in　the　Commitee　on　Human　Rights，　concerned　Agreement　B，　which
Japan　had　ratified（countries　that　ratify　are　obligated　to　report　so）．　Japan　issued　the
follwoing　report　on　the　death　penalty：
　　　“On　re－examination　of　the　Crimirlal　Code，　to　determine　if　the　necessity　of　the　death
　　penalty　remains，　the　advisory　body　to　the　Ministry　of　Justice，　the　Commission　on　Legal
　　Affairs，　has　found　the　foloowing：Considering　the　continuance　of　violent　crimes　and　the
　　fact　that　a　majority　of　Jpanese　people　wish　to　see　the　continued　existence　of　the　death
　　penalty，　then　the　abolition　of　the　death　penalty　is　not　to　be　desired　at　this　point　in　time”．
　　When　the　Second　Protocol　was　adopted．　next　year，　based　on　the　stated　reasoning，　Japan
did　not　just　abstain　but　opposed　the　measure．　The　Second　Protocol　was　suppoted　by　28
countries，　with　five　countries　abstaining，　giving　way　to　its　adoption．　After　its　ratification
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on　the　15th　of　February，1989．　Ten　countries（Australia，　Finland，　East　Germany，　Iceland，
the　Netherlands，　New　Zealand，　Portugal，　Rumania，　Spain　and　Sweden）ratified　the
measure，　bringing　it　into　effect　on　the　llth　of　July，1991．　Thus，　the　abolition　of　the　death
penalty　had　beenk　given　international　recogngition．　Needless　to　say，　Japan，　who　didn’t
ratify　the　First　Optional　Protocol　1966，　didn’t　ratify　the　Second　Optional　ProtocoL　The
optional　protocol　can　be　considred　as　an　undertaking　to　lnact　the　measure　in　a　concrete
way，　a　first　step　to　put　the　agreement　into　practice．　It　can　be　said，　that　in　reality，　Japan
can　be　seen　not　to　have　given　its　consent　to　the　Human　Rights　Agreement．　Next，　we　must
question　those　two　main　reasons　that　the　Japanese　government　offers　to　the　outside　world
as　its’chief　arguments　for　maintaining　the　death　penalty，　namely：
　　（1）The　decision　of　the　Special　Criminal　Division　on　Legal　Affairs　Discussion　Group，
　　　concerning　the　need　to　maintain　the　death　penalty．
　　（2）The　claim　that　a　majority　of　japanesed・people　wish　to　see　the　death　penalty
　　　　maintained、
　　II．　THE　DEATH　PENALTY　AND　THE　PENAL　COI）E　AMMENDMENT
　On　of　the　chief　arguments　cited　in　favour　of　maintaing　the　death　penalty　comes　from　the
Draft　Bill　on　the　Penal　Code（the　Death　Penalty）of　May，1974．　It　in　turn，　had　its　basis　in
the　Prepatory　Draft　Bill　Ammendment　of　the　Penal　Code　of　April，1960．　The　Prepatory
Draft　Bill　was　based　on　the　provisional　proposal　of　the　Penal　Code　Ammendment　issued
in　1940，　during　the　Second　World　War．　After　a　period　of　more　than　five　years，　the　essentisl
reforms　had　been　added．
　　First，　in　the　area　of　the　death　penalty，　in　the　current　law，　the　number　of　crimes，　where
the　death　penalty　applies　is　less．　Second，　special　provisions　were　set　up　for　applying　the
death　penalty，　namely：“Special　care　must　be　taken’when　applying　the　death　penalty．”As
an　explanation　to　this，　the　Prepatory　Draft　Bill　statement　reads：
　　　　“On　the　question　of　whether　to　maintainor　abolish　the　death　penalty，　there　are　people
　　who　fell　that　since　the　world　trend　is　towards　the　abolition　of　the　death　penalty　that　we
　　should　follow　suit．　The　Prepatory　Draft　Commitee　feels　that，　only　when　at　some　stage
　　in　the　future，　will　the　people　consider　the　death　penalty　to　be　no　longer　a　legal　option．
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　　Then）we　will　have　no　choice　but　to　consider　gradual　abolition　of　the　death　penalty．　For
　　the　present，　however，　the　death　penalty　will　remain”．
　　The　number　of　crimes　deemed　punishable　by　the　death　penalty　was　reduced　from　13　to
7．This　include　such　crimes　as　those　related　to　civil　disQrder　and　the　invitation　of　foreign
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　．．デ
troops　etc．　The　question　that　we　should　ask，　is　that　ilf　4he　people　aren’t　heading　towards
the　abolition　of　the　death　penalty，・then　why　reduce　the　number　of　crimes　that　are
punishable　under　the　death　penalty？Leaving　aside　these　various　points，　the　other　reason
stated　for　the　death　penalty　system　lies　with　the　issue　of　public　opinion．　The　information
presented　by　the　Prepatory　Draft　Bill　comes　from　the　public　opinion　survey　sponsored　by
the　Prime　Minister’s　Office　in　1956．　According　to　this，　the　number　of　people　opposed　to・the
abolition　of　the　death　penality，　do　in　fact　number　over　half（65％）．　However，　if　we　include
“abolition　in　the　near　future”，　then　abolitionists　exceed　half　of　the　respondents．　These
points　were　not　given　proper　consideration．
　　As　laid　down　in　clause　470f　the　Prepatory　Dreaft　Bill，“special　care　must　be　taken　when
applying　the　death　penalty”．　The　idea　that　such　a　prescription　exists　only　of　the　death
penalty’?≠刀@been　much　criticised．　Furthermore，　we　have　no　idea　just　how　detailed　the
question　of　the　death　penalty　was　discussed　at　the　Prepatory　Draft　Bill　stage．　Thus　from
the　information　available　to　us　we　must　conclude　that　not　ver聾much　debate　took　place．』
If　we　look　at　the　preamble，　article　47，　line　three，　it　se6匝s　the　following　multi－faceted　p6i．nts
were　discussed：
　　（a）　The　use　of　an　obligiatory　psychiatric　test．　Only　when　the　accUsed　undergoes　a
　　　psychiatric　test　can　the　death　penalty　be　applied．
　　（b）Acollegiate　of　judges　．W．　as　to　be　established，　whereby　all　judges　were　to　confer．
　　　　　　　　　　　　　　　　　　　　　　．・’　　Je
　　（c）On　the　passihg　of’the　death　sentence，　an　automatic　appeals　system　was　to　be
　　　employed．
　　（d）Ammendment　to　the　death　sentence　after　such　a　judgement　were　passed　down．　and
　　（e）　The　application　of　a　general　pardon．
　　All　these　measures　were，　needless　to　say，　devised　on　the　premisg　that　the　death　penalty
system　was　to　be　maintained．　Are　these　measures　adequate　to　enstire　the　careful　applica－
tion　of　the　death　penalty？If　we　stop　at　these　types　of　measures，　then　it　is　certain　that　the
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　48
、
　　　　　　　　　　　　　　　The　Death　Penalty　in　Japan：Why　Hasn’t　It　Been　Abolished？
risk　of　a　wrong　judgement　being　given　down　cannot　be　eradicated．　As　long　as　the　death
penalty　exists，　the　danger　of　a　wrong　judgement　also　exists．　In　short，　these　measures
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　／
merely　scratch　the　surface．
　　The　reason　why　the　Prepatory　Draft　Bill　did　not　abolish　the　death　penalty　can　be
explained　by　the　fact　that　its　objective　was　merely　to　ammend　the　1940　Provisional
Proposa1．　On　the　question　otfthe　Proposal　being　thoroughly　discussed　and　considered　from
various　standpoints，　we　must　say　that　the　committee　was　made　up　of　a　very　biased
selection　of　criminal　academics．　Mr．　Makino　Eiichi，　Professor　at　Tokyo　University，　and
played　a　part　in　the　Provisional　Proposal　to　Ammend　PenalVCode，　which　set　forth　many
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　～．，
critcisms（Horitsu　Jiho，　Vol．32．　No．8．　p．6）．
　　It　is　not　that　the　meeting　of　the　Special　Committee　on　Penal　Code　Ammendment　did　not
have　any　interest　in　replacing　the　death　penalty．　It　had　been　brought　up　that　if　Japan　were
　　　　　　　　　　　　　　　　　　’1，
the　only　country　to　maintain　the　death　penalty，　then　its　international　standing　would
suffer，　which　was　considered　undesireable、（Ministry　of　Justice．　Criminal　Law　Special
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　ンDivision　Committee．2nd　Sub－Committee’s　Minutes．（8）Pl　907）．　In　the　end，　however，　the
argument　was　not　accepted　and　the　proceedings　finished．
　　1．egislative　Council’s　Draft　Revision　of　the　Penal　Code　and　its　Members：
　　It　can　be　said　that　the　majority　of　members　on　the　Prepatory　Draft　committee　were　in
favour　of　Maintaing　the　death　penalty．　What　types　of　people　actually　made　up　the
committee？The　line　up　was．co耐sted　of　academics　from　Tokyo　and　various　practitioners
（lawyers，　judges　etc．），　in　total　15　people．　The　Chairman　was　a　former　Tokyo　university
professor　and　advisor　to　the　Ministry　of　Justice，　Mr、　Ono．　In　regard，　to　the　Ammendment
　　　　　　　　　ei
of　the　Penal　Code，　Makino’s　apprOach　could　be　said　to　be　based　on　the　philosophy　of
internationalizing　Japanese　law．　whereas，　Ono’s，　in　contrast　was　based　on　Japanese　legaI
principles（Nippon　Houri）㌘1「1’f”ttas　the　same　Ono　wlio　was　leader　of　the　project　to　ammend
the　Criminal　Law，　and　whose　role　included，　of　course，　the　selection　to　its　members．
　　　　　　　　　　　　　　　　　　　　　　　　　　　kしごジ　’ち　　Among　the　academics　were：　　”＼
　　（1）Dando　shigemitsu，　Follower　of　the　ono　line　and　Tokyo　university　Professor．
　　（2）Uematsu．Tadashi，　Hitotsubashi　University　Professor，　and　known　supporter　of　the
　　　　death　penalty．　　　　　　　　　　　　　　。プ　　　　　’
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　．、．、、ザ
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　　（3）　Hirano　Ryuichi，　Tokyo　University　Professor；and
　　（4）Kitukawa　Tsuneo，　Hosei　University　Professor．（Titles　used　are　given　titles　at　that
　　　time）．
　　Of　these，　Dando　later　became　a　supporter　of　the　abolition　of　the　death　penalty，　but　his
attitude　at　that　time　is　unclear．　Hirano，　has，　on　the　other　hand，　published　works　calling　for
the　maintenance、　of　the　death　penalty．　The　remaining　committee　members　consisted　of
practicing　and　former　judges　and　public　prosecutors，　as　well　as　a　University　Professor
who　had　trained　as　a　lawyer，　and　was　thought　to　be　pro－death　penalty．　However，　not　one
committe　member　felt　that　the　death　penalty　should　be　abolished．　While　actively　pro－death
penalty　members　were　far　from　few，　when　it　came　down　to　the　final　decision　of　agreeing
or　disagreeing　with　the　continuation　of　the　death　penalty，　it　is　not　surprising　that　the
majority　of　the　members　agreed　with　the　Chairman，　Ono，　the　Ministry　of　Justice（the
public　prosecutor）．
　　As　stated　befor，　on　the　basis　of　the　Prepretory　Committee，　the　Legislative　Council’s
Draft　Revision　of　the　Penal　Code　undertook　the　task　of　ammending　the　Criminal　Law．
Structured　under　Ono，　it　consisted　of　the　members，　secretary，　and　related　parties．　Mem－
bers　numbered　150r　16　people，　secretaries　numbered　270r　28，　and　related　persons，70r　8
（First　Sectional　Meeting　to　Sixth　Sectional　Meeting）．　The　Second　Sectional　Meeting　was
the　one　that　concerned　the　death　penalty．　Its　Secretary，　was　a　death　penalty　supporter　and
Professor　at　Waseda　Univeristy，　Mr．　Saito　Kinsaku．　It　is　thought　that　all　the　members　of
the　Prepatory　Committee　also　atended　the　Special　Division　Meeting．　They　were　joined　this
time　by　the　following　academics：
（1）
（2）
（3）
（4）
（5）
Saito　Kinsaku，　as　mentioned　earlier；
Kamo　Yoshisuke，　Professor，　Hitostubashi　University；
Shoji　Kunio，　Professor，　Tohoku　University；
Kagawa　Tatsuo，　Professor，　Gakushuin　University；and
Matsuo　Kouya，　Professor，　Tokyo　University．
　　On　the　subject　of　the　dath　penalty，　most　of　these　were　pro’death　penalty　or　their　attitude
on　the　matter　was　unclear．　In　either　case，　the　atmosphere　of　the　meeting　could　not　be　said
to　be　one　that　was　conducive　to　to　the　free　expression　of　personal　opinions．　Of　the
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remaining　committee　members，　most　were　from　the　Pubalic　Prosecutor’s　Office，　the
Courts，　the　Ministry　of　Justice（Reform　Department，　Probation　Department）and　National
Police　Agency，etc．　In　other　words，　they　were　representing　their　parent　oprganization，　and
not　Pesent　to　giVe　personal　opinions．　As　such，　the　majority　of　this　group　also　were
pro－death　penalty．
　　Given　the　background　of　the　committee　members，　then　it　is　not　surprising　to　note　that
much　criticism　has　subsequently　been　raised，　largely　by　criminal　law　researchers，　on　the
subject　of　the　Prepatory　Draft．　This　gave　way　to　at　least　one　group　coming　forward　with
a　counter－proposal．　The　leader　of　this　counter－proposal　group，　who　also　attended　the　Draft
Proposal　Committee　under　Ono，　but　later　resigned，　was　Hirano　Ryuichi．　Among　the　others
was　Kyoto　University　Professor，　Hirano　Ryuichi．　Among　the　others　was　Kyoto　University
Professor，　Hiraba　Yashuharu．　His　reasons　for　joining　such　a　counter－proposal　group　are
outlined　below．
　　　　“Only　a　very　small　number　of　the　Criminal　Law　Society　members　took　part　in　the
　　Special　Division（Criminal）Meeting．　Moreover，　among　those　that　took　part　didn’t
　　reflect　the　tendencies　of　the　Jpanese　National　Criminal　Law　academics．　Given　thee
　　circumstances，　we　thought　it　apt　to　be　openly　critical．”（Hiraba．　Hirano．　Ed．　Research
　　of　Crilninal　Law　Ammendments　II．　Preface）
　　With　Hiraba　and　Hirano　as　its　leaders，　a　total　of　17　to　18　criminal　law　academics　took
part　in　the　criminal　law　research　meeting．　However，　on　the　topic　of　the　death　penalty，　the
subject　of　abolition・was　never　developed．　The　research　meetings，　views　on　the　death
penalty　were：
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　）
　　　　“The　immediate，　across’the－boards　eradication　of　the　death　penalty　poses　some
　　problems，　but　we　should，　at　least，　make　efforts　to　legally　restrict　it．（Hiraba．　Jurist　no．
　　498pp．36）
　　From　the　brief　summary　of　the　background　to　the　ammendment　of　the　criminal　law，　we
can　conclude　the　following：
　　（1）The　basic　principles　employed　were　not　the　trends　of　thought　that　were　gaining
　　　　universal　appeal　at　that　time．　Instead，　priorty　was　given　to　the　scholars　own　personal
　　　　bias．
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　　（2）With　regard　to　the　death　penalty，　both　the　Prepatory　Draft　Bill　Proposal　Committee
　　　　and　even　those　groups　that　criticized　it，　both　failed　to　arrive　at　any　serious　debate　on
　　　　the　issue．　As　to　why，　this　might　be　so，　that　is　beyond　ours　cope　here．　The　reader
　　　　should，　however，　refer　to　a　more　detailed　discussion　in　Kikuta：“The　Death　Penalty．
　　　　Its’Fabrication＆Absurdity”（pp．251）
　　The　Theory　of　Criminal　Law　and　The　I）eath　Penalty：
　　The　death　penalty　is　one　type　of　punishment．　It　is　based　on　the　basic　principles　of
criminal　law，　namely，　liability（responsibilty）．　There　is　a　confrontation　in　this　theory
betWeen　the　moral　theory　of　responsibilty　and　social　theory　of　responsibilty（or　nor－
mative）．　This　confrontation　arises　from　the　concepts　of　freedom　of　will　and　the　theory　of
determinism　and　indeterminism．　Of　course　this　has，　for　a　long　time，　been　a　philosophical，
normative　problem，　and　hardly　a　concern　of　policy　makers．　It　is　not　just　a　problem　for　us
here　in　Japan．　As　Arthur　Kestler　states，“the　whole　area　of　freedom　of　will　and　the　theory
of　determinism　have　rarely　been　brought　into　the　death　penalty　argument　in　the　past　lOO
years”．　Apart　from　the　unresolved　problems　of　the　criminal　law，　the　maintenance　of　the
death　penalty　is　founded　on　falsehoods　that　need　to　be　chased　and　exposed．
・As　I　touched　on　before，　the　Japanese　academics　in　the　criminal　law　field　were　extremly
negligent．　They　lacked　courage　in　exposing　the　numberous　inconsistencies　that　exist　in
relation　to　the　whole　area　of　the　death　penalty．　It　is　unfortunate　because　these　falsehoods
have　not　been　exposed　that　the　death　penalty　continues　in　Japan　to　this　day．　On　the　other
hand，　the　death　penalty　is　not　simply　an　area　of　the　law，　it　concerns　philosophy，　religion，
and　our　outlook　on　the　world　in　general．　Certainly，　the　history　of　capital　punishment　goes
back　a　Iong　time　and　great　scholars　and　thinkers　have、debated　its　pros　and　cons　for
centuries．　However，　there　is　only　one　conclusion　we　must　draw　from　all　this　and　that　is
the　abolishment　of　the　death　penalty，　as　stipulated　in　the　United　Nations　Abolition　of　the
Death　Penalty　Pact．　Its　abolition　is　common　sense．　The　Criminal　Law　World　must　accept
this　fqct　and　act　on　it．　We　can’t　allow　relics　of　the　past　to　become　obstacles．　Instead　it　is
essential　that　we　face　the　inconsistencies　franky　and　approach　them．
　　The　findings　of　the　Legal　Ammendment　Committee（Criminal）were　the　basis　for　which
Japan　arrived　at　its　decision　to　oppose　the　UN　measures　on　the　death　penalty．　ln　between，
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these　two　events，　there　was　a　Iapse　of　some　30　years．　In　this　time，　both　the　international
situation　and　the　attitudes　of　the　Japanese　people　had　undergone　major　change．　It　should
be　known，　that　the　majority　of　the　experts　in　this　field，　are　in　favour　of　aboliton．　The　role
　　　　　　　　　　　　　　　　　　　　　．L
of　the　people　involved　in　the　death　penalty　in　the　past　is　given　the　issue　much　emphasis
today．　The　question　we　put　forward　is　this．　Should　it　be　really　so？
　　III．　PUBLIC　OPINION　AND　THE　DEATH　PNALTY
　　One　Of　the　chief　arguments　cited　for　the　maintenance　of　the　death　penalty　is　that　a
majority　of　the　Japanese　people　actually　supPort　it．　However，　in　relation　to　this　assump’
tion，　there　are　many　points　we　should　examine　closely．　First，　we　must　ask　the　question，　do
the　people　really　supPort　the　death　pnealty？Is　this　supPort　based　on　scientific　reasoning
or　is　it　simply　a　product　of　pure　emotinal　reaction？Second，　we　must　examine　the　whole
area　of　questionnaires　and　the　questioning　methods　employed　when　taking　public　opinion
surverys．　How　do　these　factors　influence　the　respondent’s　attitude？Third，　to　what　extent
should　we　consider　the　fact　that　the　average　person　on　the　street　doesn’t，　in　reality，　possess
kknowledge　on　the　whole　area　of　the　death　penalty．　Is　it　possible　．to　provide　the　public
with　necessary　information　on　the　death　penalty，　allowing　them　to　make　an　informed
decision？　Should　we　instead　lay　greater　emphasis　on　the　opinions　f　experts？　Namely，　those
people　that　have　greater　oPPortunity　to　encounter　the　death　penalty　in　their　careers　as
policemen，　judges，　lawyers　and　academics　of　law．　Fina11y，　there　is　the　notion　that　instead
of　simply　yielding　to　public　opinion　it　is　our　role　to　guide　it．
　　Nearly，　all　the　literature　and　debates　on　the　subject　of　the　death　penalty　reffer　to　public
opinion．　However，　the　term　used　by　both　the　supporters　and　opponents　of　the　death
penalty　is　obscure，　inaccurate　and　unclear．　In　addition，　it　is　extremely　difficult　to　measure．
　　Today，　however，　techincally　reliable　surveys　such　as　Gallup　Public　Opinion　Surveys　and
the　British　Social　Survey　etc．are　avalable．　When　it　comes　to　the　law，　it　still　remains　a　very
difficult　task　to　discern　just　how　the　public　really　feels．
　　Problems　Associated　with　Public　Opinion　Surveys．
　　The　reasons　we　cannot　rely　on　the　findings　of　public　opinion　surveys　can　be　traced　to
several　factors．　For　example，　problems　such　as　simple　errors　of　sampling，　refusals　to
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participate，　undecided，　and　respondents　with　no　opinion　and　so　on．　All　of　these　can　be　very
troublesome　when　it　comes　to　dealing　with　the　statistics．　The　survey　itself　can　present
problems，　as　can　the　interviewer’s　attitude．　What　approach　is　used？Could　the　tone　of　voice
influence　the　results？Much　evidence　has　been　presented　to　suggest　that　such　factors　may
lead　to　respondents　giving　different　answers　than　might　otherwise　have　been　the　case．
　　Of　course，　some　surverys　of　opublic　opinion　may　be　considered　relaible．　However，　those
performed　by　the　Japanese　Prime　Minister’s　Office　on　the　question　of　the　death　penalty
could　hardly　be　said　to　fall　into　this　category．　First，　there　is　the　question　of　the　timing　of
the　survery．　When　we　consider　that　public　opinion　is　subtlely　influence　by　the　social
conditions　of　the　time，　then　in　order　to　ensure　objective　results　the　survey　should，　at　the
very　least，　be　carried　at　regular　intervals．　In　the　case　of　the　Japanese　Prime　Minister’s
Office　this　is　not　the　case．
　　Instead　surveys　are　carried　out　on　an　irregular　basis．　The　most　recent　survey　was
Conducted　in　1989　after　a　lapse　of　some　nine　years．　That　particular　year　saw　a　spate　of
unusually　violent　crimes　including　a　series　of　abductions　and　murders　of　children，　as　well
as　an　incident　in　which　the　body　of　a　high　school　student　was　found　buried　in　concrete．
Needless　to　say，　the　period　of　public　uproar　that　followed　was　hardly　a　suitable　time　for
acool，　level－headed　apPraisal　of　the　death　penalty　by　the　public．
　　The　same　1989　survey　raises　other　doubts，　notably　the　questioning　methods　employed．
The　first　question　read　as　follows：
　　Question　l：Would　you　consider　that　violent　crimes　such　as，　murder，　in　comparison　to
　　　　　　　　　　　　40r　5　years　ago　have：
　　（a）　increased；
　　（b）　decreased；
　　（c）remained　the　same
　　The　next　question　read：
　　Question　2：If　the　death　penalty　were　to　be　totally　abolished，　do　you　think　that　the　level
　　　　　　　　　　　　　of　violent　crimes　would：
　　（a）　increase；
　　（b）　no　noticeable　increase；
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　　Which　was　then　followed　by：
　　Question　3：Do　you　agree　or　disagree　with　the　opinion　that　the　death　penalty　should　be
　　　　　　　　　　　　abolished　under　all　circumstances？
　　This　three　step　line　of　argument　is　clearly　quite　leading．　In　relation　to　the　last　question，
some　66．5％of　respondents　were　found　to　be　in　favour　of　the　death　penalty．　This　was　an
increse　of　4．8％compares　to　the　previous　occaision　in　1980．　If　we　look　at　the　Harris　Survey
which　was　carried　out　in　the　USA　in　1973，　we　can　see　just　how　the　responses　can　differ
depending　on　the　type　of　questioning　employed．　In　this　survey，　when　the　following　question
was　asked：
　　Do　you　approve　of　the　death　penalty？Or　are　you　against　it．
　　59％of　the　respondents　were　found　to　support　the　death　penalty．　Yet　when　subsequently，
alist　of　criminals　was　read　out　to　the　respondents　and　the　statemets：
　　（1）　Everybody　found　guilty　should　be　sentenced　to　death．
　　（2）Nobody　should　be　sentenced　to　death．
　　（3）It　depends　on　the　circumstances　of　the　case　and　the　personality　of　the　criminal．
　　The　result　was　a　drop　in　the　level　of　support　for　the　death　penalty　to　41％．　The　author
also　conducted　a　similar　experiment　by　handing　out　questionnaires　to　students　attending
his　lectures．　No　prior　notice　was　given．　After　some　months　had　passed，　the　students　were
given　a　lecture　on　the　paarticulars　of　the　death　penalty　system．　Once　this　was　finsihed　the
same　questionnaire　was　handed　out．　It　could　be　soon　that　the　number　of　students　agreeing
with　both　immediate．　abolition　and　gradual　abolition　of　the　death　penalty　had　increased
while　those　who　thought　the　system　should　be　continued　in　the　future　decreased．　Among
those　that　favoured　gradual　abolishment，　supporters　of　the　stay　of　execution　system
increased　from　21．7％to　29．3％，　while　those　who　supported　the　concept　of　not　carrying　out
the　death　penalty　in　reality（though　still　officially　legal）increased　from　34．8％to　52．08％．
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　も
These　figures　clearly　show　a　change　in　attitude．　In　conclusion，　we　can　say　that　depending
on　the　methods　and　types　of　questioning　employed，　and　on　the　level　of　knowledge　the
respondent　possesses，　the　degree　of　supPort　or　oPPostion　can　be　seen　to　be　quite　large．
　　Can　there，　then，　ever　be　such　a　thing　as　a　reliable　measure　of　public　opinion？　When　in
1972，Judge’　Marshall　found　the　death　penalty　to　be　unconstitutional　at　the　US　Federal
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Supreme　Court（Furman　Decision）．　He　stated　that　an　attitude　to　death　penalty　must　be
formed　only　on　the　basis　of　proper　information．　Any　opinion　formed　on　the　desire　for
retribution　were　not　compatible　with　the　civilized　behaviour　and　the　spirit　of　humanitrian
justice，　and　as　such　was　difficult　for　him　to　accept．　His　hypothesis，　in　short，　states　the
following：
　　（1）The　information　being　given　out　on　the　subject　of　the　death　penalty　is　lacking．
　　（2）If　armed　with　the　proper　information，　and　not　motivated　by　the　need　for　retribution
　　　then　the　general　public　would　reject　the　death　penalty．
　　In　short，　the　informed　and　enlightened　American　public　would　come　to　the　decision　that
the　death　penalty　was　indeed　a　cruel，　brutal　punishment．
　　Dicey，　in　the　classic“Law　and　Public　Opinion”states　that　in　every　society　there　are
always　groups　with　beliefs，　convictions，　feelings　and　sympathies　that　are　firmly　rooted　in
prejudice．　These　have　both　direct　and　indirect　influences　on　the　law　making　processes．
Also，　since　the　general　public　do　not　have　any　real　experience　of　the　death　penalty，　we　are
asking　their　opinions　on　an　abstract　topic．
　　In　1969，　when　the　United　Kingdom　abolished　the　death　penalty，　Callaghan　then　the
Home　Office　Minister　stated，“It　has　to　be　understood　that　there　are　times　when　the
government　must　go　ahead　of　public　opinion！”．
　　The　government，　against　the　majority　of　public　opinion　who　wished　to　see　the　death
penalty　maintained，　prodeeded　with　its　abolition　death　penalty．　France，　Canada　and
various　other　countries　throughout　the　world，　governments　have　decided　that，　instead　of
bowing　to　public　opinion，　have　taken　it　on　themselves　to　lead　and　guide　their　people．
　　On　the　whole　question　of　the　death　penalty　and　the　importance　of　public　opinion，　one
basic　question　we　must　stop　to　ask　ourselves　is　whether　or　not　the　general　public　should，
play　an　active　role　in　decision　whether　to　abolish　or　maintain　the　death　penalty？On　this
point，　Dicey　states，“We　should　not　use　the　concept　of　the　general　public　indescriminanat－
ly．　What　we　must　do　is　to　decide　when　we　should　follow　public　opinion　and　when　we
should　lead．　Or　is　it　more　realistic　or　unrealistic　to　ignore　it”．
　　In　the　United　States，　the　following　picture　emerges　from　public　opinion　surveys．
　　（1）Supporters　of　the　death　penalty　were　mainly　elderly　people，　poorly　educated，　rich，
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　　　　white，　with　atendency　to　live　in　cities．　These　types　of　people　had　the　following　traits：
　　　　they　valued　prudence，　family　and　country．　Their　interest　in　things　such　as　world
　　　　peace，　equality，　real　friendship，　forgiveness　of　sin　and　love　is　light．　To　generalize，
　　　　these　people　when　consisered　from　a　psychological，　legal．and　societal　point　of　view
　　　　score　higher　than　abokitionists　on　scuh　counts　as　authoritarianism，　dogmaticism　and
　　　　COnSerVat1Sm．
　　（2）Even　when　we　look　at　the　individual　reasons　why　people　are　opposed，　we　have　to
　　　　consider　whether　these　factors　should　directly　influence　the　legislative　processes　and
　　　the　administration　of　the　Iaw．　For　examole，　surveys　have　shown　that　one　of　the　chief
　　　　arguments　used　in　the　support　of　the　death　penalty　is　that　is　acts　as　a　disincentive　to
　　　commit　violent　crimes．　Should　lit　be　proven　that　there　was　no　disincentive　effect　that
　　　doesn’t　necessarily　mean　that　such　supporters　of　the　death　penalty　would　then　become
　　　abolitionists．　When　the　in　Harris　Survey　respoondents　were　asked：
　　　　　“Even　if　the　death　penality　was　show　to　be　ineffective　as　a　disincentive　to　commit
　　　murder，　would　you　still　support　the　death　penalty？
　　54％of　the　total　supporters　of　the　death　penalty　were　still　found　to　be　in　favour　of　it．
What　might　be　the　basis　for　this　way　of　thinking？　Many　of　the　supporters　of　the　death
penalty　consiider　it　a　justifiable　punishment　for　heinous　offenders．　In　many　way　it　is
considered　to　be　as　punishment　for　committing　a　sin．　Supporters　of　the　death　penalty　have
little　interest　in　the　concept　of　rehabilitation　and　the　eventual　return　of　the　cirminal
SOClety．
　　From　this　we　can　see　that　the　majority　of　those　who　support　the　death　penalty　system
are　more　interested　in　the　punishment　of　the　criminal，　than　in　his　or　her　rehabililitation
into　society．　In　short，　they　can　be　said　to　have　more　confidence　in　the　retribution　hypothe’
sis．
（3）What　about　the　hypothesis　put　forward　by　Judge　Marshall，　namely，　if　the　general
　　　public　were　to　be　informed　about　the、realities　of　the　death　penalty　then　most　would
　　　oppose　it．　Has　there　been　any　evidence　to　suggest　that　this　might　be　true？　We　cannot
　　　say　there　has　been　any　conclusive．proof　but　we　do　have　some　circumstantial　evidence
　　　to　suggest　so．　On　study　shows　that　in　the　USA　there　is　a　lot　of　ignorance　when　it
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　　　　comes　to　the　question　of　the　death　penalty．　Support　for　thedeath　penalty　is　often　based
　　　　on　uncritical　acceptance　of　traditional　theories　and　the　so　called　deterent　effect　of　the
　　　　death　penalty．　This　problem　is　more　of　a・question　of　methodology　of　public　opinion
　　　　surveys　than　a　problem　on　the　individual　level．
　　Generally　speaking，　the　surverys　ask　abstract　questions　such　as‘‘do　you　support　the
death　penalty　or　are　you　opposed　to　it？”However，　it　is　rare　that　surveys　ask　how　the
respondent　feels　toward　the　death　penalty　in　a　given，　particular　case．　It　is　doubtful，　to　say
the　least，　that　those　who　purport　to　support　the　death　penalty　could　continue　to　do　so　after
witnessing　an　execution　with　their　own　eyes．　Similarly，　a　number　of　studies　have　shown
that　when　supporters　of　the　death　penalty　are　informed　of・the　details　of　a　particular　case
that　they　do　change　their　view　and　become　supporters　of　the　abolitionist　cause．　Another
「
「study　shows　that　when　respondents　were　asked　to　chose　from　among　the　death　penalty，
lifetime　imprisonment　or　a　number　of　other　light　punishments　for　specified　criminal，　it
was　found　that　the　number　of　respondents　who　changed　from　the　death　penalty　to　life　time
imprisonment　or　to　the　other　various　punishments，　was　fairly　high．
　　In　Japan，　one　of　the　chief　reasons　sated　by　the　Criminal　law　Ammendment　Proposal
．Committee　was　that　in　the　survey　of　public　opinion　sponsored　by　the　Prime　Minister’s
Office，　some　70％of　public　opinion　expressed　a　wish　that　the　death　penalty　be　maintained．
However，　in　the　very　same　survey　there　was　a　question　which　asked　respondents　how　they
would　feel　to　an　experimental　abolition　of　the　death　penalty　for　a　limited　time．　Once　this
time　had　passed，　the　results．would　be　re－examined　and　a　decision　made　on　whether　the
system　should　be　abolished　or　maintained．　This　drew　a　support　levelof　some　49％with
opponents　not　more　tha　n　26％．　Furthermore，　on　the　question　of　a　stay　of　execution，　some
65％agreed　with　only　20％disagreeing．　Thus，　by　failing．to　accurately　the　contents　of　the
survey　and　just　publicizing　the　general　opposition　70％描ぎttt6ath　penalty　system　has　been
maintained　on　the　basis　of　this　argument　alone．
　　In　syrveys　to　date，　the　underlying　reasons．why　attitudes　change　has　been　much　neglect－
ed．　Instead　of　simply　noting　whether　people　agree　o撒disagree　with　the　death　penalty，　we
should　allow　respondents　greater　freedom　of　choice　wheri　answering．　Use　of　such　methods
as　open－ended　questionnaaires　provides　a　good　tool　to　measure　respondents’attitude．
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Likewise，　in　the　previous　surveys　all　the“agree”answers　were　given　equal　waiting　and
simply　totaled　up．　Not　once　was　the　accuracy　of　this　method　even　questioned．　It　is　oUr
opinion　that　we　should　place　greater　emphasis　on　the　opinions　of　those　people　who　have
an　opportunity　to　deal　with　the　dath　penalty　on　a　day　basis．　We　have　in　the　past　carried
out　questionnaires　with　judges，　policemen，　lawyers，　academics　and　other　experts　in　the
field．　We　would　like　to　introduce　some　of　the　main　findings　below．
　　Opinions　of　the　Experts：　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　’』
　　The　survey　I　will　deal　with　here，　was　carried　out　in　1989　and　l991　with　legal　experts，
lawyers，　police　force　members　etc．　In　ther　1989・Survey　a　total　of　1，217　people　comprising
both　academics　and　practitioners　in　such　fields　as　criminal，　administrative　and　constitu－
tional　law，　were　interviewed．　Those　who　wished‘to　see　the　death　penalty　maintained
numbered　50．8％，　whiIe　those　in　favour　of　abolition　of　the　death　penalty　totalled　42．6％．　As
wes　also　the　case　on　previous　occaisions，　the　anti－abolition　factor　was　the　larger　of　the
two，　but　the　margin　between　the　two　could　be　seen　to　be　getting　smaller　all　the　time．　In
asurvey　carried　out　in　there　same　year　by　the　Prime　Minister’s　Office，　pro・death　penalty
had　a　rating　of　66．5％of　respondents，　while　the　anti－death　penalty　numbered　just　15．7％．
Among　university　professors　surveyed（307　peqple　in　all），　those　who　favoured　the　death
penalty　numbered　just　31．9％while　the　anti・death　penalty　respondents　numberd　64．5％．
Particularly，　where　the　respond6nts　field　was口n　the　specialised　areas　of　constitutional　and
administative　law（177　people），　the　anti－death　penalty　response　was　63．8％．　In　contrast　to
this，　however，　when　judges（47）．and　policemen　were　surveyed　support　by　these　two　groups
for　the　death　penalty　reached　63．8％and　94．4％respectively．　　　　　　　　　　　　　＼T
　　In　the　1991　survey，　questionnaires　were　sent　to　7，1320r　about　half　of　the　nations　lawyers，ぐ
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　’ま・｝〆
giving　2，745　effective　responses．　Those　opposed　to　the　death　I歩n創ty　came　to　45．8％of
respondents，　while　those　in　favour　numbered　47．6％．　Again，　the　margin　between　the　two
was　closing．　If　we　include“immediate旧abolition”and“gradUal　abolition”，55．6％were
found　to　favour　the　abolition　of　the　death　penalty．　In　additon　of　those　39．4％who　desired
to　see　the　system　continued　in　the　future　also，．、most　did　agree　to　abolition　provide　that
some　other　fneasures　could　be　taken．　Also，81．3％of　the　respondents　felt　that　the　Lawyers
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Association　should　brirlg　the　matter　of　the　death　penalty　up　for　serious　discussion．　Again，
we　cannot　emphasise　enough，　the　importance　of　the　lawyers’views，　becouse　they　are
opinion　leaders　in　this　area．
　　To　summarize　we　safely　consider　that　among　the　experts　we　found　over　half　the
lawyers　and　academics　to　be　against　the　death　penalty．　Yet，　the　Japanese　Lawyers
Association　did　not　actively　propose　the，abolition　of　the　death　penalty．　Even　in　the　1991
survey　it　came　across　that　lawyers　felt　that　the　death　penalty　was　a　matter　to　be　dealt
with　by　each　individual，　and　not　something　necessarily　to　be　dealt　with　by　the　Lawyers
Association．　While　acknowledging　that　how　one　feels　on　the　subject　of　taking　the　life　of
another　is　a　matter　for　the　individual．　Nonetheless，　we　fell　that　it　is　their　task　as　lawyers
to　oppose　the　death　penalty．　Needless　to　say　that　among　the　Lawyers　Association　there
will　be　differing　views　on　the　subject，　but　this　shouldn’t　limit　the　Association，　and　it　should
set　about　confronting　the　whole　question　of　the　death　penalty．
　　What　Do　We　Want　of　Our　Politicians？
　　It　is　a　fundemental　principle　of　democratic　societies　that　the　legislative　system’s
decisions，　do　in　fact　reflect　public　opinion．　However，　in　the　United　Kingdom，　as　a　result
－of　excessive　reliance　on　public　opinion，　a　situation　arose　wher　by　the　public，　unaware　of
the　intricacies　of　the　law，　were　found　to　be　opposed　to　any　type　of　amendment．　On
applying　the　Murder　Law（1957），　murders　were　to　be　divided　into　two：those　who　were
suitable　for　the　death　penalty　and　those　who　were　not．　In　short，　a　very　confusing　and
undesireable　scenario．　The　moral　of　the　British　example　is　that　a　truly　democratic
government　doesn’t　simply　rely　on　the　largely　uninformed　public　opinion　but　should　strive
to　achieve　a　rational　consensus　by　creating　moral　sentiments．　In　this　age　of　declining
values，　a　government　should　not　cling　to　the　traces　of　the　un－cultured　eras，　and　neglect
human　life．　Instead，　in　relation　to　human　life，　it　should　take　actions　so　as　to　impromove
society’s　thoughts．　With　this　in　mind，　efforts　to　establish　as　a　reality　respect　for　human　life
should　be　made．　Thus，　in　1965，　the　United　Kingdom　took　the　bold　step　to　abolish　the　death
penalty．　Even　though　there　still　is　wide　support　for　the　death　penalty　among　the　British
public，　there　has　been　no　attempt　to　re・instate　it．
　　In　November，1991，　in　response　to　a　question　from　a　journalist，　Mr．　Takashi　Tahara，
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Minister　of　Justice　in　Prime　Minister　Miyazawa’s　Cabinet　stated　the　following：“the
Japanese　people　do　not　oppose　the　death　penalty”It　is　to　be　believed　that　this　statement
is　based　on　the　findings　of　those　surveys　sponsored　by　the　Prime　Minister’s　Office，　and　its
numerous　defects？Just　because　a　majority　of　public　opinion　supports　the　death　penalty
doesn’t　necessarily　provide　a　convincing　argument　for　its　maintenance。　It　is　these　things
which　we　want　our　politicians　and　statesmen　to　consider．　However，　we　can　venture　to　say
that　in　reality，　they　are　merely　rationalizing　their　own　conservatism　by　using　ths　myth　of
public　opinion．
　　IV．　THE　VICTIM　AND　THE　DEATH　PENALTY
　　There　is，　of　course，　the　view　that　if　one　considers　the　plight　of　the　homicide　victim　that
the　death　penalty　is　a　necessity．　When　we　use　the　word“vicitm”，　we　are　of　course　referring
in　real　terms　to　the　family　of　the　deceased．　What　we　must　now　consider　is，　if　we　abolish
、the　death　penalty，　how　then　should　we　approach　the　issue　of　the　victims　and　their
emotional　well－being？
　　The　problem　is　that　the　so　called“victims’feelings”are　simply　just　that　i．e．　feelings　and
as　may　not　stand　up　to　rational　debate．　Also，　the　much　cited　reason　for　maintaing　the
death　penalty，　retribution，　is　not，　of　course，　such　a　straight－forward　concept　to　grasp．　In
addition，　we　must　ask　the　question　where　exactly　does　the　connection　between　the　death
penalty　and　the　feelings　of　the　victim　begin　and　end？For　starters，　it　is　worth　noting　that
before　tragedy　came　in　the　from　of　a　fierce　murder，　the　victim　along　with　his／her　family
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　Nwere　members　of　society．　However，　human　beings　will　in　fact　commit　murder．　We　cannot
understand　however，　the“social　contract”mentality　that　states“the　murderer　should　be
killed”．　It　is　a　tragedy　of　human　life　that　in　each　and　every　one　of　us　there　is　this　capacity
to　kill．
　　One　think　is　apparent　here　is　that　executing　the　murderer　will　not　solve　anything　and
it　certainly　will　not　bring　back　the　murdered　victim．　By　executing　the　murderer　we　are　not
solving　neither　the　problem　of　the　victim　nor　of　the　criminal．　Instead，　society　is，　as　a　result
of　a　murder，　committing　another　unnecessary　murder．　Trying　to　reassure　citizens　by
executing　the　murderer　gives　rise　to　nothing　but　a　vicious　cycle　of　death．　This　is　the
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behavior　of　societies　in　previous，　primitive　times　and　surely　not　what　one　would　expect
from　a　so・called　modern　society．　The　question　we　should　really　be　addressing　is　how　can
we　solve　both　the　anger　of　the　murderer　and　the　grief　of　the　victims’family　simultaneous・
ly？The　time　to　address　this　question　is　now．
　　Feelings　of　the　Victim．　What　does　it　entai12
　　1n　a　broad　sense　the　victim　can　be　considered　as　society　itself．　The　direct　victim　can　best
be　seen　as　the　next－of－kin　of　the　deceased．　Even　to　attempt　to　describe　the　emotional　state
and　feelings　of　the　family　in　one　would　be　impossible．　As　one　can　imagine，　sadness，　grief，
resentment，　and　anger　are　only　some　of　the　feelings　that　occur．　How　do　these　feelings
interact　with　the　use　of　the　death　penalty　system？If　the　murderer　is　in　fact　executed，　can
we　conclude　then　that　this　should　solve　the　victim’s　emotional　grief　and　distress？News－
paper　stories　often　tell　us　how　the　family　feels　towards　the　criminal　with　statements　like，
“Nothing　can　allay　my　anger　toward　him”In　short，　we　can　say　that　the　death　penalty　does
not　solve　the　grief　and　bitterness　that　the　victim’s　family　harbors．　Some　might　say　that
these　very　words　wduld　seem　to　imply　the　need　for　the　death　penalty，　but　the　grudge　may
－still　linger　even　if　the　murderer　were　executed．
　　As　a　result　of　the　murder　of　a　cousin’s　daughter　in　the　Shikoku　reigon　of　Japan，　Mr．
Sugino　Shoichi　began　to　participate　in　the　anti－death　penalty　activities．　On　the　whole　area
of　the　feelings　of　the　family，　he　had　the　following　to　say：
　　　　After　some　time　had　lapsed，　the　assailant　was　arrested．　The　newspapers　and　TV　were　saying　hOw
　　the　arrest　had　been　slow，　and　I　vaguely　recall　feeling　at　that　time　that　perhaps　it　might　be　better　if　the
　　murdere　hadn’t　been　found．　With　the　arrest　of　the　murderer，　the　parents’grief　and　distress　turned　to
　　anger．and　resentment　now　that　a　clear　focus　for　these　feelings　had　been　fo皿d．　Nonetheless，　even　the
　　arrest　of　the　murderer　could　not　undo　the　damage、　She　wasn’t　going　to　come　back．　Again　some　time
　　passed，　and　the　newspaper　articles　informed　us　that“in　light　of　lthe　feelings　of　the　victim”the　death
　　penalty　was　to　be　passed．　On　reading　this，　I　thought，　is　the　death　penalty　really　imposed　for　the　sake
　　of　the　victims？　Another　thing　which　came　as　a　shock　was　that　on　the　day　the　death　sentence　judgement
　　was　handed　down，　the　next－of－kin’s　homes　received　numerous　congratulatory　telephone　calls．　What　was
　　there　to　be’congratulated　for，　was　there　any　reason　for　celebration，　I　felt　myself　asking．　It　is　expected
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　　that　the　family　of　the　victim　call　for　the　death　penalty，　and　society　in　general　seems　to　refuse　to　consider
　　anything　but　this．　Should　any　of　victim’s　family　think　otherwise，　eyebrows　are　raised　and　questions　such
　　as“don’t　you　think　the　murder　was　regrettable？”or“what　about　your　poor　daughter？”are　critically
　　posed．
　　Only　if　there　is　forgiveness．on　a　personal　level，　and　a　recognition　of　the　value　of　life，
only　then　can　the　family　of　the　victim　have　a　chance　to　fully　recover．　Beginning　here，　the
“victim　mentality”must　be　shaken　off　and　a　fresh　beginning　made．　Only　in　this　simple，
basic　way　can　the　family　be　helped．　Sugino　stresses　that　the　elimination　of　the　grudge
against　the　murderer　is　the　most　desirable　aim　and　not　its　continuance．　The　death　penalty，
which　requires　another　murder，　does　nothing　to　help中e　vicitm．
　　In　the　USA，　SOLACE　is　an　organisation　made　up　of　victims’families　who　oppose　the
death　penalty．　One　of　its　members　is　Marriet　Jaegar．　While　camping　with　the　family，　the
Jaegars’seven　year　old　daughter，　was　abducted，　raped　and　murdered．　Shortly　after，　her
husband　died，　apparently　from　the　anguish　and　worry　of　the　whole　affair．　Her　own　life
was　to　continue　with　her　harbouring　grief　and　hatred　for　the　victim，　wondreing　what　was
to　become　of　her．　She　stated：
　　　evn　if　the　assailant　was　killed　in　revenge　for　taking　my　daughters’life　it　wouldn’t　bring　her　back．
　　Those　that　say　that　executing　the　assailant　is　just，　are　insulting　the　value　of　my　precious　daughter’s　life．
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　R　　Ibelieve　that　all　life　is　precious　and　worth　protecting．　In　so　doing，　I　wish　to　respect　the　life　of　my　child．
　　For　this　reason　I　beacme　a　member　of　an　anti－death　penalty　group．　If　the　murderer　is　executed　then　the
　　murderer　and　the　murdered　become　one　and　the　same　thing．
　　By　advocating　the　anti－death　penalty　line　and　calling　for　the　preservation　of　the
murderer’s　life，　it　means　that　her　daughter’s　death　will　not　have　been　in　vain　and　gives
her　supPort　to　carry　on　living．
　　There’s　also　the　story　of　the　mother　of　a　prisoner　condemned　to　death．　Having　been
given　an　irrevocable　death　sentence，　her　some　Spent　every　day　wondering　if　it　would　be
his　last．　His　mother　feared　that　if　she；didn’t　see　her　son　everyday，　then　she　could　quite
easily　miss　his　last　day，　and　so　travelled　the　90　minutes　one－way　trip　to　the　prison　day　in
and　day　out．　Unlike　a　murderer，　a　criminal　condemned　to　death，　can　be　under　severe
emotional　stress　for　several　years，　since　he　doesn’t　know　which　day　is　to　be　his　day　of
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execution．　We　can　venture　to　say　that　the　agony　endured　by　criiminals　family　is　great，
surpassing，　perhaps　even　that　of　the　victim’s　family．　Murder　may　be　unavoidable　in　a
society　made　up　to　of　human　beings，　however，　we　can　avoid　murder　by　the　abolition　of　the
death　penalty，　and　in　doing　so　save　the　family　of　the　victim　and　the　criminal　a　Iot　of　grief
in　the　process．
　　As　chief　priest　at　the　Shubaitsu　Temple，　and　chaplain　to　the　condemned　prisoners，
Furukawa　Yasutatsu　states：
　　　To　the　supporters　of　the　death　penalty　system　1　say　this：it　is　because　the　condmed　prisoner　is　someone
　　else’s　child　that　you　support　the　death　penalty　system．　If　it　were　your　own　child　that　was　the　criminal，
　　would　you　still　call　for　the　death　penalty？It　is　only　to　be　expected　that　in　the　heart　of　every　mother，
　　irrespective　of　how　troublesome　her　child　is，　and　no　matter　how　dreadful　his　crime，　there　is　no　wish　for
　　her　to　see　her　child　executed．　This　is　true　human　nature．　As　is　calling　for　the　execution　of　other　people’
　　schildren，　while　pleading　that　an　exception　be　made　for　our　own　children．　The　idea　that　human　nature
　　should　come　into　play　only　in　relation　to　our　own　children　and　not　others　is　wrong（JCCD　No．59　pp．23）
　　Our　society　recognizes　the　fellings　of　the　victim，　but　showing　it　is　mor6　difficult．　For
example，　in　every　year　there　are　some　1，000　murder　cases．　In　reality　however，　the　number
・of　executions　annually　doesn’t　even　go　over　l　per　annum．　In　addition　there　has　been　an
argument　for　maintaining　the　death　penalty　that　it　satisifies　the　family　of　the　victim（in
either　case　just　O．18％of　famililies）．　Meanwhile，　the　remaining　99．9％must　quietly　endure
the　grief　and　feelings　of　resentment．　Instead　of　executing　the　criminal，　we　should　endevour
to　rehabillitate　him，　while　at　the　same　time　setting　up　a　compulsory　insurance　scheme，
with　the　function　of　expressing　society’s　sympathy　with　the　victim’s　family　and　to　offer
compensation．　The　system　would　be　similar　to　that　which　currently　exists　for　road
accidents．　When　we　consider　the　abolition　of　the　death　penalty，　we　have　seen　that　the
family　of　the　victim　must　be　brought　into　the　equation．　That　said，　however，　we　must
equally　realise　that　the　argument　that　the　maintenance　of　the　death　penalty　is　done　so　with
the　victim’s　family　in　mind　is　yet　another　deception．
Conclusion
As　we　have　seen，　there　can　be　no　firm　argument　to　be　found　that　would　support　the
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maintenance　of　the　death　penaltyin　Japan．　On　the　contrary，　we　have　exposed　the　whole
death　penalty　system　as　one　based　solely　on　mere　fabrications．　For　opeople　who　really
think　about　human　life，　equality　etc．　there　can　be　no　room　for　compromise。　The　death
penalty　must　go　immediately．　However，　as　long　as　there　are　supporters　of　the　death
penalty，　there　is　little　hope　in　calling　for　immediate　abolition．　We　must　compromise．　On
type　of　compromise　would　be　the　use　of　the　life　time　sentence　approach．　Under　the．current
law，　penal　servitude　for　life，　generally　means　a　release　after　a　period　of　17　or　18　years．　As
such，　the　difference　between　it　and　the　death　penalty　is　rather　too　large．　In　response　to　this
the　introduction　of　a　lifetime　imprisonment　system　that　doesn’t’recognize　the　opportunity
of　parole，　coupled　with　the　abolition　of　the　death　penalty　is　an　alternative．
　　There　are，　of　cotirse，　those　who　consider　the　lifetime　sentence　to　be　an　even　crueller
form　of　punishment　than　death　sentence．　However，‘　simply　because　the　lifetime　imprison－
ment　system　is　crueller，　that　we　should　opt　for　the　death　penalty，　is　simply　not　an
argument．　With　the　abolition　of　the　death　penalty，　it　follows　that　we　proceed　to　the　next
level　of　punishment，　namely　lifetime　imprisonment．　There　is　the　problem　that　the　lifetime
imprisonment　system　does　not　recognize　the　possibilty　of　the　prisoner　being　reformed　and
released　from　prison　on　parole．　On　this　point，　the　current　law　could　be　ammended　to　allow
for　a　situation　where　at　least　15　to　20　years　have　passed　that　an　opportunity　to　consider
arelease　on　parole　could　be　created．
　　Second，　the　use　of　the　stay　of　exection　system　Here，　in　the　eyes　of　the　law　the　crimes
that　warrant　the　use　of　the　death　penalty　remain，　but　the　death　sentence　is　not　given　down
in　reality．　This　is　a　once－off　basis　reprieval，　and　the　death　sentence　is　not　carried　out　in
reality．　The　stay　of　execution　system　is　employed　in　China．　A　stay　of　5　years　is　given　after
which　the’b??≠魔奄盾秩@of　the　prisoner　is　evaluated，　and　a　final　decision　on　whether　to　excute
or　not，　is　taken．　There　is　the　problem　that　the　state　can　use　this　threat　of　death　to　subdue
the　prisoner．
　　It　is　believed　that　these　alternatives　were　employed　then　the　abolition　of　the　death
penalty　system，　which　would　have　the　consent　of　many　of　the　experts　as　well　as　the
general　public．　Under　the　presnet　system，　the　execution　must　be　carried　out　within　five
days　of　the　signing　of　the　Death　Warrant　by　the　Minister　of　Justice．　From　November　10，
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1989（the　date　of　the　last　execution　in　Japan）to　March　26，1933，　no　excutions　transpired．
The　reasons　in　this　regard　are　unclear．　However，　many　believe　the　United　Nation’s
resolution　abolishing　the　death　penalty　is　the　primary　couse；others　believe　the　cause　is
derived　from　internal　abolition　mouement　in　Japan．
　　Unexpectelly　on　March　26，1993，3convicts　were　excuted　in　Japan－an　occurrence　that
intensely　arose　the　social　consciousness　of　the　entire　society　once　again．　In　years　to　come，
more　debates　are　anticipated　in　relation　to　the　death　penalty，　stemming　from　differing
views　on　human　rights，　religion，　ethics，　and　social　values．　In　the　immediate　futher，
bewever，　this　issue　will　be　examined　by　Topans　National　Assenbly．　In　order　for　the　death
penalty　be　abolished，　measures　taht　allow　the　aboliton　must　be　temporarily　introduced：
　　1．Aim　to　abolish　the　death　penalty．　A　ban　on　the　carrying　out　of　executions　for　five
　　　　　years・
　　2．Make　preparations　to　ammend　those　laws　and　orders　that　deal　with　the　death
　　　　　penalty　in　the　Japanese　Parliament　within　a　five　year　period．
　　3．In　the　same　period，　the　powers　of　Articles　475　to　4790f　the　Criminal　Procedure　be
　　　　　terminated．
　　The　result　of　this　would　be　that　the　Minister　of　Justice　would　no　longer　have　the　right
to　command　an　execution　and　also　the　exceptional　supension　of　execution　clause，　as
present　in　current　law，　would　become　meaningless．
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2．　Increase　of　apPlication　of　death　sentences
　　The　number　of　confirmed　death　sentences　are　increasing　Problems　with　public　opinion
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　　　　　　　　　　　　‘‘Counter”report　to　the　third　periodic　report　of　Japan
　　　　　　　　　　　　　　　　　　　　　under　Article　40　Paragraph　1（b）
　　　　　　　　　of　the　I皿ternational　Covenant　and　Civil　and　Political　Rights
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　submitted　by
Dr　KIKUTA　Koichi，　Liaison　Committee　for　Suspension　of　Executions
1．INTRODUCTION
　　As　a　Member　State　of　International　Covenant　on　Civil　and　Political　Rights（ICCPR），　the
government　of　Japan　submitted　the　third　periodic　report　on　16　December　1992　to　the
Human　Rights　Committee　established　under　the　Covenant．　The　report　would　be　discussed
at　the　Committee　in　October　in　1993．
　　Here　is　a　report　coordinated　bY　Dr　KIKUTA　Koichi，　professor　in　criminology　at　Meiji
University　in　Tokyo，　in　cooperation　with　various　Japanese　grops　against　the　death
penalty．　This　is　for　the　purpose　of　presenting　the　true　facts　and　figures　on　the　death
penalty　in　Japan　for　the　fruitful　discussion　at　the　Human　Rights　Committee．
　　The　first　three　executions　in　three　years　and　four　months
　　It　is　regret　that　the　government　of　Japan　has　resumed　excutions　in　March　1993，　just
before　this　consideration　by　the　Human　Rights　Committee，　after　de　facto　moratorium　of
more　than　three　years　and　four　months．
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According　to　reports，　Mr　KAWANAKA　Tetsuo，　Mr　TACHIKAWA　Shujiro　and　Mr
KONpO　Seikichi　were　executed　on　26　March　in　1933，　the　first　two　at　Oosaka　Detention
House　and　the　last　at　Sendai　Detention　House．　Justice　Ministry　has　refused　to　confirm
these　excutions　citing　its　traditional　position　of　never　revealing　such　irしformation　except
in　annual　statistics．　This　anuual　statistics　does　not　contain　information　on　the　name　of　the
executed　prisoners　on　death　row　and　where　their　executions　take　place．
　　Why　now？　　　　　　　　　　・・
　　It　shocks　the　nation　as　these　executions　have　taken　place　at　a　time　of　expectation　when
many　believes　Japall　is　moving　toward　the　abolition　of　the　death　penalty．　It　is　widely
known　among　general　public　that　there　have　not　been　any　executions　in　three　years　and
for　months　since　the　last　one　was　carried　in　November　1989．　Four　Ministers　of　Justice
have　not　given　approval　to　death・warrants　including　Mr　SATOH　Megumu　who　said　he
was　abolitionist　after　he　was　out　of　the　positon．　This　was　the　longest　period　of　de　facto
“no　executions”after　the　modern　penal　law　system　was　introduced　in　Japan．
　　After　adoption　of　Second　Optional　Protocol　to　ICCPR　at　the　UN　Gneral　Assembly，　the
abolitionist　movements　are　activated　and　there　is　a　move　to　from　the　Parliamentary
League　against　the　Death　Penalty　and　to　introduce　the　bill　to　suspend　the　executions　for
further　discussion　on　the　issue　among　general　public．
　　This　fact　of　no　executions　facilitates　the　discussion　on　the　issue．　General　public　interest
are　increasing　through　articles，　TV　programs　and　books．　There　is　no　explanation　of“why
now”from　the　government　to　resume　the　executions　now．
　　These　executions　showed　clearly　the　problems　concerning　the　death　penalty　in　Japan．
They　are；
1）
2）
3）
secrecy　on　the　death　penalty　and　executions
lack　of　Government’s　will　to　move　forward　abolition
inadequate　protection　of　the　rights　of　those　facing　death　penalty　in　relation　to　the
UN　resolutions，　in　particular　ECOSOC　resolutions，　which　are　discussed　in　detail
later．
Execution　of　the　person　suffering　from　mental　retardation
This　should　be　stressed　here　that　one　of　the　executions　in　March　1993　is　clearly　violating
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　69
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　Meiji　Law　Journal
the　Japanese　Code　of　Criminal　Procedure　and　UN　ECOSOC　resolutions．
　　Apsychiatrist　examined　Mr　Kawanaka，　one　of　those　executed，　in　1982．　Since　then
situation　is　believed　to　have　worsened　and　has　led　to　a　serious　case　of　personality　disorder．
　　In　order　tospecify　his　psychiatric　condition，　the　lawyer　sent　inquiries　to　the　Oosaka
Detention　House　on　several　occasions　based　on　Articles　23（2）of　the　Practicing　Attorneys
Law．　In　reply，　the　doctor　at　the　Detention　House　wrote　that　Mr　Kawanaka　is　on　the　verge
of　becoming　Schizophrenic．　The　Detention　House　authorities　do　not　usually　admit　that
inmates　are　suffering　from　psychiatric　conditons．　Therefore　many　of　the　inmates　are
diagnosed　as　being　neurotic　or　suffering　from　a　form　of　psychogenic　reaction．　This　time，
however，　Mr　Kawanaka　is　said　to　be　on　the　verge　of　becoming　Schizophrenic，　which
suggests　that　this　execution　of　Mr　Kawanaka　is　clearly　violating　Article　479（1）of　Code
of　Criminal　Procedures　which　says“Execution　of　insane　persons　will　be　suspended　by　the
order　of　Minister　of　Justice”．
　　More　importantly，　the　implementation　of　this　Article　itself　is　very　difficult　as　the
Ministry　of　Justice　never　reveals　the　information　who　was　executed　in　what　condition．
There　is　no　way　for　others　outside　Ministry　to　check　the　situation　of　execution．
II．　COUNTER　REPORT　TO　THE　THRID　GOVERRMENTAL　REPORT
　　Here　are　general　situation　and　problems　concerning　the　death　penalty　in　Japan　in
relation　to　the　governmental　reoprt．　Each　number　of　the　following　paragraph　coincides
with　the　number　in　the　part　of　Article　60f　the　government　third　peiodic　report．
1．Legal　frameworks　on　the　right　to　life
　　It　is　regret　that　the　government　of　Japan　has　not　yet　ratified　two　important　Optional
Protocols　to　this　ICCPR，　one　of　which　is　on　individual　complaint　procedure　and　the　other
is　aiming　at　the　abolition　of　the　death　penalty．
　　It　is　in　particular　regret　that　the　Japanese　government　was　opposed　to　the　adoption　of
the　Second　Optional　Protocol　to　the　ICCPR　at　the　United　Nations　in　1989．
　　In　accordance　with　the　spirit　of　Article　60f　the　International　Covenant　on　Civil　and
Political　Rights　and　the“general　comment”by　the　Human　Rights　Committee　on　the
　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　70
　　　　　　　　　　　　　　　The　Death　Penalty　in　Japan：Why　Hasn’t　lt　Been　Abolished？
article，　the　government　of　Japan　as　a　member　State　of　ICCPR　should　take　all　appropriate
steps　aiming　at　the　abolition　of　the　death　penalty　in　Japan．
　　Also　Japan　does　not　respect　UN　resolutions　such　as　ECOSOC　resolutions　on“lmplemen－
tation　of　the　safeguards　guaranteeing　protection　of　the　rights　of　those　facing　the　death
penalty”（1984／50＆1989／64）．　，
　　The　resolution　recommende　several　things　such　as　from　la）to　ld）．
　　la）special　protection　to　persons　facing　charges　for　which．death　penalty　is　provided
including　the　adequate　assistance　of　counsel　at　every　stage．
　　At　the　stage　of　interrogation，　there　is　no　right　for　a　suspect　to　ask　for　a　defense　lawyer
provided　by　the　state．　Article　360f　Code　of　Criminal　Procedure　provided　state－appointed
defense　lawyer　only　with　the　accused．
　　At　the　stage　after　the　sentence　is　confirmed　there　is　no　opportunity　for　a　death　row
person　to　appoint　legal　counseL　Article　3010f　Code　of　Criminal　Proceafure　does　only
guarantee　the　right　of　suspect　and　accused　to　appoint　the　lawyer．
　　At　the　stage　of　reopening　the　case，　these　are　the　same　as　above．　There　is　no　opportunity
for　those　confirmed　to　be　provided　with　state－appointed　lawyer，　no　guarantee　of　secret
communication　with　the　lawyer　as　Article　390f　Code　of　Criminal　Procedure　does　only
guarantee　the　right　of　suspect　and　accused．
　　At　the　stage　of　execution，　there　is　no　right　to　be　provided　with　the　legal　counseL　As
executions　are　carried　in　five　days　after　the　Justice　Minister　gives．approval　to　death－
warrant　without　any　notice　in　advance　to　prisoners，　those　facing　the　death　penalty　do　not
have　any　opportunity　to　argue　legal　aspect　of　execution　and　can　not　protect　themselves
from　it．
　　1b）Mandatory　appeals　or　review　with　provisions　for　clemency　or　pardon．
　　According　to　Article　372　and　4050f　Code　of　Criminal　Precedure，　appeals　are　made
voluntarily　and　there　is　no　provision　for　mandatory　appeals．
　　No　amensties　on　persons　sentenced　to　death　for　17　years．
　　Application　for　clemency　and　pardon　can　be　made　but　this　is　not　recognized　as　right．
　　In　the　Article　6（4）it　is　provided　that“anyone　sentenced　to　death　shall　have　the　right　to
seek　pardoh　or　commutation　of　the　sentence．”The　government　report　said　that“there　are
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some　precedents　in　which　the　death　penalty　was　reduced　to　life　imprisonment　in　the　past．”
　　There　have　been，　however，　no　amnesties　after　1975．　Only　three　prisoners　have　had　their
death　sentences　commuted　by　individual　amnesties　in　1969，1970　and　1975．
　　For　example　a　prisoner　on　death　row　Mr　HIRASAWA　Sadamichi，　who　was　applying　for
retrial　as　acquitted　case，　have　been　imprisoned　for　more　than　32　years．　He　died　of　disease
in　prison　on　10　May　1987　at　the　age　of　95　years　old　but　not　granted　amnesty．
　　1c）Maximum　age　beyond　which　person　may　not　be　sentenced　to　death　or　executed
　　There　is　no　provision　for　this　kind　of　maximum　age．
　　1d）Elimination　of　the　death　penalty　for　persons　suffering　from　mental　retardation
or　extremely　limited　competence，　whether　at　the　stage　of　sentence　or　execution
　　Regarding　the　recent　execution　of　the　kperson　suffering　from　mental　retardation，　see
‘‘hntroduction”part　of　this　report．
　　There　is　not　a　legal　provision　at　the　time　of　sentence　to　guarentee　exclusion　of　the　death
penalty　for　people　suffering　from　mental　disorder．　Article　39　of　Criminal　Law　exclude　the
death　penalty　for　insane　persons　at　the　time　of　crime．
2．Increase　of　apPlication　of　death　sentences
　　The　number　of　confirmed　death　sehtences　are　increasing．
　　The　third　government　report　said　that“In　the　five　years　between　1986　and　1990，　a　total
of　30　persons　were　finally　convinced　to　death”．　In　the　second　periodic　report，　the　number
of　confirmed　death　sentences　each　year　was　specifically　mentioned　as　follows；
　　　　Year　Confirmed　sentences　Executions
1981
1982
198’3
1984
1985
????
　　This　specific　figure　of　each　year，　however，　is　not　given　in　the　third　report　without　any
reason　where　only　the　total　number　is　given．　It　is　apparent　that　the　confirmed　death
sentences　are　increasing　after　1985100king　at　the　following　breakdown　of“a　total　of　30
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　　　　　　ジlpersons　．
1986
1987
1988
1989
1990
1991
1992
1993
　　The　number　o　　　　　　　　　　　　　　　　　　　　　　　　　　　　　，100f　whom　are
appealing　for　retrial　for　more　than　12　years　after　being　confirmed　to　death　and　160thers
are　preparing　for　retrial　claiming　of　miscarriage　of　fact－finding．
　　Problems　with　public　opinion　poll　are　not　mentioned
　　The　report　said　that“the　majority　of　the　Jpanese　are　of　the　opinion　that　the　death
penalty　should　be　maintained”and“this　has　been　endorsed　by　the　public　opinion　polls（the
most　recent　one　was　conducted　in　June　1989）．”
　　There　have　been，　however，　criticisms　on　the　way　of　conducting　public　pool．　Major
critique　are　the　following　three　points．
　　1）Questions　are　composed　of　the　three．1：Do　you　think　the　number　of　offense　of
serious　nature　are　increasingP　2：Do　you　think　the　number　of　offense　of　serious　nature　will
be　increasing　if　the　death　penalty　be　abolished？3：Do　you　agree　to　the　opinion　that　death
penalty　should　be　abolished　in　any　cases？These　are“1eading　questions”withoUt　proper
information　on　the　death　penalty　in　Japan　and　retentionist　opinion　may　be　easily　obtained．
　　2）Opinion　polls　have　been　conducted　in　irregular　cycle．　They　were　done　in　1956，1967，
1975，1980and　the　most　recent　one　was　in　1989，　nine　years　after　the　last　one．　The　year　1989
was　in　particular　the　inappropriate　period　when　cruel　incidents　such　as　kidnapping－
murder　of　infants　were　sensationally　and　widely　publicized　in　the　media．
　3）Opinio’n　pol1　is　conducted　without　being　properly　informed　about　the　dath　penalty．
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O　　　　　　　　　　　2
8　　　　　　　　　、　2
11　　　、　　　　　　　2
5　　　　　　　　　　　　1
6　　　　　　　　　　　0
5　　　　　　　　　　　　0
5　　　　　　　　　　　　0
（4）　　　　　　　　（3）
　　　fconfirmed prisoners on　death row　is 57　as　of　July　1993
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In　the　public　opinion　poll　in　1989　there　was　a　question　on　the　number　of　violent　crime　and
90．8％of　respondents　replied　that　they　thought　it　had　increased，　but　the　official　statistics
showed　to　the　contrary　that　it　had　decreased．
　　Without　informing　the　relevant　true　facts　and　figures，　it　is　inappropriate　to　use　the
public　pool　for　the　justification　for　the　death　penalty・
　　Facts　on　the　death　penalty　and　excutions　are　not　revealed．
　　In　accordance　with　the　spirit　of　Article　60f　the　International　Covenant　on　Civil　and
Political　Rights　and　the　general　comment　by　the　Human　Rights　Committee，　the　govern－
ment　of　Japan　should　take　all　appropriate　steps　to　abolish　the　death　penalty　in　Japan．
　　What　the　government　should　do　is　not　to　use　the　opinion　poll　for　justification　but　to
inform　the　people　of　the　actual　fact　on　the　death　penalty　so　as　to　create　the　fruitful
discussion　on　the　death　penalty．　In　particular　the　government　should　provide　information
that　the　relationship　and　death　penalty　can　not　be　proved　as　inter－related　as　well　as　the
world　trend　toward　the　abolition　of　the　death　penalty．
　　The　government，　however，　did　not　try　to　do　such　efforts．　There　are　no　follow－up　media
reports　on　the　death　row　prisoner　after　the　death　sentence　is　confirmed．　The　person　whom
aprisoner　on　death　row　can　contact　is　severely　restricted　to　the　relative　or　lawyer．　The
fact　of　an　execution　is　not　revealed　and　there　is　no　official　way，　even　for　the　journalists
or　members　of　the　Diet，　to　confirm　when　and　who　is　executed．
　　Draft　penal　code　can　no　longer　be　an　justification．
　　Although　it　is　not　mentioned　as　a　reason　for　retention　of　the　death　penalty　in　the
government　report，　the　government　of　Japan　sometimes　uses　as　an　justification　the　death
penalty　provision　in　the　draft　Penal　Code　adopted　by　the　Legislative　Council　of　the
Ministry　of　Justice　in　1974．
　　As　almost　20　years　passed，　this　can　no　longer　be　a　basis　for　justification．　Moreover　one
of　the　most　important　member　at　the　Council　was　Dr　DANDO　Shigemitsu，　who　is　now　a
strong　advocate　for　abolition　of　the　death　penalty．　　　　　　　　　　　　　　　　　　　・
3．Second　Optional　Protocol　to　the　ICCPR
PIease　refer　to　the　section　1（legal　framework）of　this　report．
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　　4．How　the　trial　of　the　possible　death　sentence　case　goes？
　　The　government　report　said　that“these　guarantees　are　naturally　applied　to　the　trial
where　the　death　penalty　is　to　be　sentenced，　as　stated　in　the　Second　Report．”
　　Four　prisoners　sentencedきo　death　are　acquitted　in　1980’s
　　However　it　should　be　noted　that　in　the　years　1983　to　1989　four　prisoners　who　had　been
sentenced　to　death　were　acquitted　after　they　succeeded　in　obtaining　retrials．
　　Those　acquitted　were　Mr　MENDA　Sakae　in　1983，　Mr　TANIGUCHI　Shigeyoshi　and　Mr
SAITO　Yukio　in　1984，　and　Mr　AKAHORI　Masao　in　1989．　The　government　report　does　not
examine　why　these　cases　have　happened．
　　The　structure　why　these　cases　have　happened
　　Most　of　the　serious　cases，　where　death　sentences　are　anticipated，　are　dealt　with　by　the
nation－appointed　defense　council．　More　over　these　nation－appointed　defense　council　can
only　be　appointed　after　prosecution．　As　a　result　it　is　usual　that　no　defense　council　is
provided　when　most　necessary　period　during　arrest　and　interrogation．　Investigator’s
record　of　oral　statement，　which　is　unfavorable　to　the　suspect，　is　taken　before　the　nation－
apPointed　defense　council　is　provided．
　　Suspects　arrested　for　serious　crimes　are　usually　poor　and　cannot　afford　to　get　the
private　lawyers．　Because　of　the　serious　cases，　the　family　is　also　condemned　by　the　society
and　reluctant　to　get　the　private　lawyers．　Or　most　Of　the　suspects　in　these　cases　does　not
have　their　family　itself　and　can　not　rely　on　them．　Suspects　themselveslare　so　shocked　by
his／her　own　arrest　that　they・often　do　not　object　to　the　linvestigator’s　record．
　　The　nation－appointed　defense　council　usually　may　not　be　working　very　hard　for　the
case．　Since　the　defendant　is　not　knowledgeable　about　law，　s／he　may　leave　it　to　the
defendant　and　his／her　claim　may　not　be　fully　taken　up　in　the　triaL
　　Media　reports　are　sympathetic　to　the　victim　and　sometimes　stir　up　the　reader　for
lmposition　of　the　death　sentence．　The　relatives　of　the　victim　are　present　at　the　court　and
asks　for　death　sentence．
　In　this　circumstance，　the　Justice　can　not　have　the　courage　to　avoid　the　death　senten6e．
When　the　defendant　appeal　for　being　innocent，　this　is　taken　as　an　example　for　not
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self－reflecting，　which　leads　to　the　death　sentence．
　　There　was　a　death　sentence　to　Mr　HARUYAMA　Hiromoto　by　Sapporo　High　Court，
who　appeals　of　his　innocence．　It　says　that“the　accused　is　extremely　wild　and　not　self－
reflecting　as　he　repeated　false　statements　even　regarding　the　situation　of　interrogation
trying　to　escape　from　responsibility　for　his　crim”．
5．On　treatment　of　person　sentenced　to　death　　　　　　　・
　　The　right　of　the　confirmed　persons　sentenced　to　death　is　restricted．
　　If　the　detention　of　prisoner　on　death　row　does　not　constitute　to　be　an　execution　of　a
sentence　and　if　it　is　just　as‘‘a　physical　restraint　needed・for　the　executions”，　it　should　be
prohibited　to　put　some　restriction　on　the　right　of　prisoner　on　death　row．
　　The　government　of　Japan，　however，　may　see　this　as　part　of“execution　of　an　punish－
ment”and　restricted　on　the　right　of　them．
　　Although　the　government　said　in　its　third　report　that“they　are　treated　generally　in　the
same　manner　as　those　under　detention　awaiting　sentence，”this‘‘same　manner”applied
only　to　special　provisions　on　food，clothes　and　bed－making　specified　in　Article　33　and　350f
Prison　Law，　or　to　voluntary　labor　or　hair－cut．
　　In　practice，　an　inmate　sentenced　to　death　is　deprived　of　the　most　important　right　of　the
detainee　to　receive　communications　and　access　to　the　outside　world．　Therefore　they　are
not　allowed　to　make　communications　with　anyone　except　the　very　close　family　and
lawyer．
　　This　practice　is　justified　to　help　them　keep　emothinally　stable．
　　There　are　no　criteria　on　restriction　on　communications．
　　The　government　report　said　that“the　Prison　Law　provides　that　the　warden　of　the
institution　decides　whether　the　persons　sentenced　to　death　receive　visitors　on　a　case　by
case　basis　according　to　the　purpose　of　the　detention．”
　　It　is，　however，　unclear　on　the　criteria　which　the　warden　of　the　institution　uses　when　s／
he　decides．
　　The　government　said　it　may　be　restricted“where　there　is　a　probability　of　obstructing
the　realization　of　the　purpose　of　the　detention　such　as　jeopardizing　the　security　of　the
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custody．”This“jeopardizing　the　security　of　the　custody”is　still　very　vague　and　dose　not
quote　any　concrete　examples　in　the　past．
　　The　contact　is　held　through“plastic　windoW”and　prisoner　can　never　touch　the　visitor．
It　is　obvious　that　this　never　obstructs‘‘physical　restraint　needed　for　the　execution”（5－a）．
　　The　1963　internal　notice　aqainst　the　ICCPR
　　The　right　to　communications　of　persons　sentenced　to　death　was　protected　and　such
communications　are　free　like　other　unconvicted　inmates　until　20　years　ago．
　　It　has　been　restricted“according　to　the　purpose　of　detention”after　1963　when　the
Director　of　the　Correction　Bureau　in　the　Ministry　of　Justice　issued　the　internal　notice．
　　In　practice　it　became　more　strict　after　the　1980’s　when　the　movement　against　the　death
penalty　is　activated．　Documents，　newsletters　and　pamphlets　on　the　abolition　of　the　death
penalty　are　rejectd　to　be　hended　down　to　the　prisoners　on　death　row．
　　For　example，　in　case　of　a　confirmed　death　row　prisoner　Mr　Ajima　who　lost　his　family，
aDetention　House　rejects　the　meetings　and　communication　with　his　adoption　father　and
mother　because　of　probability　of　jeopardizing　the　security　of　the　custody．　Mr　and　Mrs
Ajima　filed　this　case　to　cancel　such　practice．
　　It　is　considered　that　this　practice　blocks　the　contact　with　the　abolitionist　movement　in
the　outside　and　makes　them　unable　to　apply　for　retrial．
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